






Pg 29

NEWSLETTERNEWSLETTER

Example 5 - Dual capacity employees, economic compulsion
to wind-up business
Angelina and Maria Marionetti are directors and the sole
employees of a company, Marionetti Kinetics Pty Ltd
(Marionetti Kinetics), which manufactures puppets.  The
company employs Angelina and Maria to design and make
the puppets.
The profitability of the business is affected over a number
of years by declining sales.  This trend impacts to the point
where there is only a small amount of working capital left
in the company.  After meeting outstanding liabilities,
Angelina and Maria decide to pay out all remaining capital
as redundancy payments.
These amounts are equal to approximately four weeks
salary each for Angelina and Maria.  They have carried on
the puppet manufacturing business for 10 years.
A written agreement is in place between Angelina and
Maria to the effect that any capital is to be retained in the
company in the event that either Angelina or Maria
voluntarily decides to leave the business.
Following the closure of the business, Angelina and Maria
actively seek employment in the job market. They each
find jobs with arm's length employers shortly after the
business closes.
The entire amounts received by both Angelina and Maria
are genuine redundancy payments.  The overall state of
the business at the time of its closure indicates that Angelina
and Maria had no effective choice other than to cease
operations. They were therefore dismissed from employment.
While the dealing with Marionetti Kinetics is likely not to
be at arm's length, the amounts they received do not exceed
what could reasonably be expected under an arm's length
dealing given their years of service. All other conditions in
section 83-175 are satisfied.  The voluntary termination
element is zero given the arrangement to retain capital in
the event that either Angelina or Maria voluntarily terminates
their employment.

YEAR END TAX PLANNING

For obvious reasons this year end will be very different.
Although previous years had a tax management focus, all
of us still have wealth creation and tax issues to manage.

With the collapse of companies such as Great Southern
and Timbercorp, there has been a sharp decline in the
attractiveness of “tax effective” year end investments and
investor confidence.

Also there is uncertainty around traditional gearing methods
created by markets and business failures, and protected
investment vehicles offered by financial planners are now
more expensive.

And so for all of us in business, it is back to basic principals:

Accelerate asset purchases and expenditure
With the temporary investment allowance providing an
immediate additional 50 per cent deduction to businesses
in the 2009 year, consider bringing forward any asset
purchases.

Also consider bringing forward any planned expenditure
such as repairs and maintenance etc to the current year.

Deferral of income
If cash flow allows, defer the derivation or receipt of income
until the next financial year.  If on a cash basis, defer receipt
of cash.  If on an accruals basis, defer the derivation of

• A temporary transfer of an amount of money from one
entity (the lender) to another (the borrower); and

• An obligation or an intention on the part of the borrower
to repay that amount to the lender (which may be
satisfied by the provision of an asset).

Examples of transactions or circumstances that are not a
‘borrowing’ based on common terms and conditions include,
but are not limited to (see paragraph 16):

• Bona fide contributions to SMSFs that are accepted and
dealt with in accordance with the Superannuation
Industry (Supervision) Regulations 1994 (SISR);

• The liability of a SMSF to pay benefits to members as
they fall due;

• Arrangements under which expenses are paid on behalf
of the SMSF trustee by an agent or any other person
where reimbursement is immediately sought from and
made by the SMSF; and

• Normal commercial delays in the payment of expenses
incurred by a SMSF trustee.

This was issued on 8 April 2009.  It was previously released
in draft form as SMSFR 2008/D4.  Its full title is “Self
Managed Superannuation Funds: the meaning of ‘borrow
money’ or ‘maintain an existing borrowing of money’ for
the purposes of section 67 of the Superannuation Industry
(Supervision) Act 1993”.

The Ruling states that the prohibition and exceptions in
section 67 only apply to borrowings of money.  Therefore,
for the purposes of section 67, a borrowing is an arrangement
that exhibits two necessary characteristics (see paragraph
10):

SMSFs:  meaning of “borrow money”
etc in section 67 SIS Act – SMSFR
2009/2
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income by holding back invoices if possible.

Conversely, if you have losses, you may wish to bring
forward the derivation of income if possible.

Income received in advance
Consider whether income received is actually derived.
Income received in advance may not be derived until the
services are provided.  Conversely, income such as interest,
royalties, rent and dividends are usually derived upon
receipt.

Timing of expenses
Expenses are only deductible when incurred, i.e. there must
be a presently existing liability to pay the expense.  Many
accruals and provisions are not deductible as they represent
an estimate of expenses and do not relate to a presently
existing liability.

Most prepayments now are not deductible until the period
to which they relate (some exceptions apply), although
small businesses and individuals may be able to deduct
some prepayments in the year paid.

Bad debts
Review your debtors and if any are unlikely to be recovered,
physically write them off as bad before the end of the year.

Trading stock
Prepare for a stocktake on 30 June.  Identify any obsolete
or old stock and scrap it or write it down to its correct
market value.  Individual items of trading stock can be
valued at cost, market value or replacement value for tax
purposes.  The tax value may differ to the accounting value.

Bonuses
Bonuses are only deductible when they are actually incurred,
i.e. at 30 June the business must be committed to paying
them and they are not subject to any discretion.

Depreciation
Assets purchased during the year can be depreciated using
the diminishing value method at 200 per cent of the prime
cost rate.

Consider whether to allocate assets costing less than $1000
to a low value pool to get a write-off of up to 37.5 per cent.

Superannuation
Ensure that superannuation contributions have been paid
to the superannuation fund by 30 June to ensure a deduction
this year.  If not paid by 30 June, it must be paid by 28 July
to avoid the SGC implications.  Ensure that the 9 per cent
SGC limit has been met for all your employees.

The maximum concessional superannuation contribution

for individuals is $50,000, or $100,000 for people aged 50
or more at 30 June.  Since 1 July 2007, this is now a per
person cap, not a per employer cap and age-based limits
no longer apply.

Question
I am over 61 years old and am seeking to use my super to
help me financially. My own company pays me super as
employee/director.  The current total is approximately
$65,000.  I am still fully employed.  Can I draw my super
in a total or part lump sum and what would be required of
me from the insurer in these actions?

Answer
Technically you cannot access this money as a lump sum.
 You may however meet a condition of release given you
are more than 60, but you would need to have ceased or
changed employment.  This option requires careful
consideration.  A transition to retirement pension may be
of some use.  Once you are 65 you can access the funds
even if you have not retired.

Question
I am looking at the question of an employee share scheme.
 Can you guide me to some information on the regulations
and taxation protocols covering this area?  I have some
advice from some years ago but need to up-date.

Answer
The changes to employee share schemes have been covered
in the ‘2009 Budget Edition’ section of this publication and
have drawn widespread condemnation.

Really we need to see how the dust settles on this.

Question
We subscribe to your newsletter and I was just talking with
my accounts lady about gifts.  Are you able to shed some
light for us?  Can a company gift an individual money?  If
so, what are the implications for both parties?

Answer
A gift is only tax deductible if the recipient is a deductible
gift recipient or a public benevolent institution.

Question
I was wondering if you could please help me by providing
some information regarding tax benefits for the below.

QUESTIONS AND ANSWERS
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What would the benefits be for:

• sponsoring an athlete from a corporation’s, business and
a personal perspective?

• sponsoring an event from a corporation’s, business and
a personal perspective?

• sponsoring for a non-for-profit organisation i.e. in regards
to an event and a program?

• Corporate group training from both a corporation’s,
business and a personal perspective?

Answer
Such expenditure is usually tax deductible given that the
associated publicity and advertising gives the organisation
a higher business profile.

As sponsoring an event may involve entertainment aspects,
the specifics need to be considered for corporations and
not-for-profits.

Corporate group training is tax deductible to the employer.
 If the employee incurs out-of-pocket expenses then these
are usually deductible as well.

Question
We are an income tax exempt charity and have recently
purchased shares.  Please could you tell me what information
I need to track and the best way to track the information
(i.e. in MYOB or on an Excel spreadsheet)?

As we are a charity do we need to pay capital gains tax
when we sell the shares?  We will be buying and selling
shares on a regular basis, depending on the market.

I understand I can apply to the ATO for a refund of the
franking credits after the end of the financial year.

Answer
Given you are a tax exempt charity you will not be assessable
on this income.  There is an application form available on
the ATO website that allows you to claim back franking
credits.  To properly track the information, you require the
name of the company, the purchase date, quantity of shares
and the purchase cost.

Question
We are in the process of constructing and fitting an
entertainment venue and need to know exactly what qualifies
for the Temporary Government Incentive Allowance of 30
per cent.  The literature that I’ve read refers to qualifying
assets being tangible depreciating assets for which a
deduction is available under the core provisions of Division
40 of the ITAA 1997.  The literature also states that capital

works covered by Division 43 will not qualify for the tax
break.

Please advise me on how to get a copy of, or access to
Division 40 and 43 of the ITAA 1997.  How would you
suggest I go about finding out what portion of our new
development, if any, qualifies for the incentive allowance?

Answer
The investment allowance increased to 50 per cent in the
May 12 Budget for small business.  Division 40 and 43 can
be accessed from www.ato.gov.au. Also the frequently
asked questions (version 3) from the Australian Treasury
website will help you www.treasury.gov.au

Question
The rules relating to self managed super funds borrowing
funds aren’t that clear.  Are you able to set up a SMSF to
purchase a residential investment property through a
combination of existing funds and borrowed funds?  How
could this be structured to comply with the law?

Answer
This may be done by way of instalment warrants and this
has been covered in past issues.

Question
I am a subscriber with a question that I haven’t had to face
before.  I have a client, a unit trust that has a property that
is a rental.  In 2007, 2008 and up to when it was sold in
2009 it had losses for the rental (no I didn’t set this trust up
– someone else did).  The trust was commenced for the
sole purpose of having this property.  I now have
accumulated revenue losses for 2009 and I will have a
capital gain for the sale of the property.  Can I deduct the
tax losses from the capital gain for the same property?

Answer
The answer is yes.  The tax losses may be deducted and
don’t forget to apply the 50 per cent discount if the asset
was owned for longer than 12 months.

Question
For the last three years we have been going backward and
forwards to Japan and looking at places to invest, a ski
resort.

Going back some two years ago, we had one property on
hold but it was sold over us and in Japan this is common
practice.  We then went about looking for other properties.

Last May we decided on several properties and it was not
till the next visit that we had to pay the deposit.  The
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property was paid for in October last year when the
Australian dollar dropped to its lowest rate ever.  The
properties can only be in the names of my husband and
my son as wives cannot go on the Title.

Can we claim deductions for the travel to look for properties
and their monitoring?  Is there a problem with our son
being in Tokyo and my husband being here in regards to
the Title/ownership?

We pay ongoing fees, rates to the company we bought the
property from - are they claimable?  Our son has been
paying these because of the dollar.

What are the implications if and when we decide to build
bungalows for rent? The cost of building has been put on
the backburner because of the Australian dollar, but would
we be penalised by the Tax Department in any way when
we do?

Answer
• If the property is deriving assessable income, reasonable

inspection costs may be deductible.
• The net income if any will be assessable in Japan.
• As an Australian resident your husband’s net income

from the accommodation will be assessable in Japan
with a tax credit from the Japanese tax paid.  With regard
to ongoing fees, rates, these are not claimable by your
husband in Australia as they represent foreign losses.

• Australian companies make these investments with a
foreign branch, foreign subsidiary or possibly in a joint
venture with a foreign company.

Question
Capital or Expense?

Cost of overseas engineer’s visit to analyse production
process and prepare report recommending suggested
improvements, medications and costings.  Estimate of $20
thousand.

My belief is that the costs should be expensed; however,
I am receiving some resistance to that decision with
management preferring to capitalise the process study costs
against the implemented upgrade, should it go ahead.

Answer
You may be talking at cross purposes.

Management may view the expenditure as part of a capital
budgeting exercise where the engineer’s visit and work will
derive future economic benefits and as such should be
capitalised and written off over time.

That is fine in calculating the accounting profit, but really

every effort should be made to legitimately reduce tax and
there is little doubt that the expenditure is tax deductible.
 This situation is common and is normally a reconciliation
item on the tax return.

Question
Scenario:
Husband and wife are both 55 years-of-age.  The husband
was terminated from employment and stopped working (or
will work less than 10 hours a week from now on).  The
wife intends to work full-time for a few more years.

How will the following be taxed?

The wife wants to salary sacrifice into RSA superannuation
as much as she can and apply for a contribution split;
forward up to 85 per cent of her concessional contribution
from previous years (super guarantee plus salary sacrifice
– this is already taxed at 15%) to her husband’s RSA.

1. Do they pay tax on this transfer?
The husband makes withdrawals from his RSA as they
need funds (withdrawal amounts will vary as per need).

2. How are they (the withdrawals) taxed?
I. if he works less than 10 hours a week
II. if he does not work at all

3. Is there a maximum that can be withdrawn from
preservation age (55) to age 60?

4. Does he need to file a tax return?

My understanding is there will not be any tax on the transfer
since this has already been taxed at 15 per cent.  The
husband will not be paying any tax on the withdrawals, if
he doesn’t have any employment income, up to $145,000
and will pay 16.5 per cent after that.  The net effect is 15
per cent tax on the first $145,000 super income over the
five years from age 55 to 60.

Answer
You have answered the first three questions.  With the
abolition of Reasonable Benefits Limits (RBLS) on 30 June
2007, there was less focus on contribution splitting.
However, you have identified an area where it can be
useful.  Usually it is for the retired spouse to access a
pension, not lump sum benefits.  So with the “sole purpose
test” and the anti-avoidance provisions (part IVA) always
a consideration, I wouldn’t make it obvious.  If the funds
only remain in the superannuation fund for several days
then this could be a problem.



Question
I have a question for you regarding principal place of
residence and CGT which is rather complicated.

Scenario:  Mr & Mrs X live in their own home and purchased
land with the intention of building a new home.  Years
passed and funds are now not available to build their dream
home.  The land is still vacant.  No tax return deductions
were claimed on either property.  Many years later (20)
they build, move into their home, renovate and then sell
their old home.  After two years they decide to sell their
dream home and travel.

Questions:
1. As intention was always to build, not hold for investment,

are they definitely subject to CGT on the property (albeit
pro-rata)?  They even had signed a note in their private
papers to this effect, possibly even attached it to their
first tax return after land purchased.

2. If CGT does apply, can the four year land rule still be
applied to the backdated date of moving into the new
home by four years?  Therefore, for the now 22 years
of ownership, it is treated as principal place of residence
for six of those 22 years, and as “investment” for 16
years.

3. And if they wisely sought a land valuation four years
before building and again just before building their new
home, is the CGT calculated on the difference between
the original purchase price and price at valuation four
years before building and moving in i.e. 16 years point
(i.e. final sale price of home and land ignored as it was
“principal place of residence”)?

4. If they did not get a valuation four years prior to building
but only just before building, can a valuer (now) value
the land only for what it would have been valued at
four years prior and can that figure then be used for
CGT calculation?

5. Or, even though there is no CGT on the new house, is
house and land sale price used in the CGT calculation
using the Sale document allocation of land/building as
the land price (who sets this allocation?) and then after
deducting purchase price of land (incl purchase costs),
then is CGT calculated only on all the land profit?  Also,
another question, how are the selling costs allocated
between the house and land so that the “Lands” share
of selling costs are deducted before profit is calculated.
Or, is that CGT is in fact 16/22 of the total house and
land profit (after also deducting building costs)?

6. Final question, unlucky Mr & Mrs X purchased this
vacant land in the early 1990’s when costs incurred in
relation to a property were not able to be added to cost

base, what could and could not be included in the
calculations?  Is there a cut off time so that
holding/maintaining costs could be added to the cost
base when selling and calculating profit for CGT
purposes?  Also is this affected, if as above, if the house
was built on the vacant land, then property sold?

Answer
The underlying premise of your question appears to be that
the couples existing home and the vacant land can both
qualify for the exemption.  It should be noted that where
two or more properties (or vacant land) acquired after 19
September 1985 could qualify as a main residence, then
the taxpayers must make a selection as to which property
will be their main residence for CGT purposes.

The short answers are as follows:

1. Yes, CGT definitely applies.
2. Mr and Mrs X were already entitled to the main residence

exemption on their existing home.  In any case the four
year rule would not apply.

3. We believe the answer is no, but recommend a private
ruling be sought.

4. Yes, it has to be apportioned on a reasonable basis.
5. Again you need to demonstrate that the capital gain has

been apportioned on a reasonable basis with proper
reference to the land component.  A real estate agent’s
or preferably a valuer’s letter would be useful.

6. The cutoff point is for properties purchased after 20
August 1991.  Let us consider expenses such as
borrowings, insurance, repairs and maintenance, land
tax, travel, etc.  If a tax deduction has not been claimed
(or will not be allowed) for these expenses then they
can be added to the cost base of the asset.  Sadly for
pre 20 August 1991 assets, this does not apply.

Question
We brought 10 computer screens at $250 each.  Can we
actually group them so the total is $2,500 (> $300) and
book them as a fixed asset?

Answer
You can aggregate your investment in assets that are identical
or substantially identical and in assets that form a set for
the purposes of meeting the relevant threshold.

Whether assets form a set will need to be determined on
a case by case basis.  Items may be regarded as a set if they
are dependent on each other, marketed as a set or designed
and intended to be used together.

The ATO can assist you in understanding whether certain
assets form a set or are substantially identical and we have
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sent examples to the subscriber.

Question
I have a query in relation to the Rudd Government’s 30 per
cent investment allowance.  From every piece of literature
I have read on this allowance, I am unsure if this is an
additional depreciation allowance or a one-off tax
concession.  If it is additional depreciation then I would
have thought that if the asset is purchased in June 2009
you would only get half of the benefit of the allowance in
2008-09 and 11/12th’s in 2009/10.  However, if it is a tax
concession then the whole 30 per cent can be claimed in
2008-09.

My wife’s small business is considering purchasing a new
car.  If we were to purchase a $40,000 vehicle at the start
of June then we would get a depreciation deduction of
$739.73 (40,000x22.5%)/365x30) for the 20080-09 year.
 Can we claim the additional 30 per cent investment
allowance of $12,000 in 2008-09 of $986.30 and the rest
being $11,013.70 in 2009-10, or must we claim all the
$12,000 in 2008-09?

Answer
The answer to your question can be found in the Treasury
Paper “Frequently asked questions” at question 14.

It states:

The tax break will provide a bonus deduction rather than
bringing forward normal deductions for an asset’s decline
in value.  This means that, over time a small business
taxpayer could effectively claim deductions of up to 150
per cent of the asset’s value.  The tax break will not impact
on balancing adjustment events.  For example, the tax break
will not affect the tax treatment of an asset upon disposal.

As the tax break is a bonus tax deduction, it is not
apportioned for days in the year.  So subject to the legislation
being passed, you will be able to claim the $12,000 ($20,000
for small business) tax deduction in the year ended 30 June
2009.

Question
We are selling two properties.  One is classified as resident
property and the other one is classified as commercial
property.  What will the GST implication be for these two
sales?  Should GST be included in the sales price?

Our organisation is registered for GST and is a charitable
organisation.

Answer
There is no GST on second-hand residential property.

Whether or not GST is charged on the commercial property
will depend whether it has a tenant with a current lease in
place.  If this is the case, then it may be possible to apply
the “going concern” exemption, meaning GST will not be
charged.

Question
My request is for explanation as to my eligibility for the 30
per cent investment allowance from the government on
the purchase of cars before the end of this financial year.
Does this apply to new cars only or to late model second-
hand vehicles also?  If there is such an allowance, how and
where do I apply for it?  My son and I both operate small
businesses and are looking to purchase a new vehicle each
before the end of the financial year.

Answer
Well the good news in the budget is that for small business
the investment allowance has been increased to 50 per
cent and applies until 31 December 2009.  Only new and
demo motor vehicles will be eligible.

Question
I have a request regarding a cash back promotion.  Ltd is
a wholesaler of consumer products to retailers.  Retailers
then sell the products to end consumers.

If for example a cash back promotion of $200.00 is run by
redemption and consumers complete a form to receive the
$200.00 cash back from Ltd as the wholesaler, can an input
tax credit of $18.18 be claimed by the wholesaler?  Is this
considered a change in consideration for a supply or a
separate supply?

Answer
Liability for the GST in relation to these cash back amounts
will be the sole responsibility of the retailer.  As such you
will be claiming an input tax credit.

Question
I would appreciate your help to resolve the following matter.
 Is my understanding correct?  Partnerships have to distribute
the profit as per the TR 2005/7 ruling provided the partners
have an agreement.  In accordance the partners have agreed
to pay managing partners a salary as per the hours they
spend to look after the shop.

The total salary given to the partners is $100,694.

The total accounting loss is $143,538.

When we add back the partners’ salary the Net Loss is
$42,844 (i.e. -143,538 + 100,694).
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But one of the partner’s accountants is saying this ruling is
not lawful and the distribution is wrong.

Therefore I am seeking your help to know whether the
above distribution is done correctly or not.  If this is not
correct please help me or guide me how to distribute the
net loss in the partnership tax return.

Answer

You are correct in identifying TR 2005/7.  This provides
guidance.

It applies before date of income, except where it may
conflict with certain agreed settlements.  It states in part:

“A ‘partnership salary’ is not truly a salary, nor is it an
expense of the partnership, but instead is a distribution of
partnership profits to the recipient partner.  It is not an
allowable deduction and…cannot result in or increase a
partnership loss.”

It is continued:

“The recipient partner’s interest in the net income will
include the partnership salary to the extent that there is
available net income…If in a particular year the ‘partnership
salary’ drawn by a partner exceeds the recipient partner’s
interest in the available net income of the partnership, the
excess advanced to the partner is not, at that time, assessable
income of the partner…an advance of future profits is
assessable to the partner in a future income year when
sufficient profits are available.  An agreement by the
partners…to allow a partner to draw a ‘partnership salary’
is…contractual…For such an agreement to be effective for
tax purposes in an income year, the agreement must be
entered into before the end of that income year.’

Note that as your partnership is in a loss situation, your
proposed distribution is not correct.

Partner A 14,281 1/3 47,846 3816

Partner B 14,281 1/3 47,846 Nil

Partner C 7141 half of 1/3 23,923 49,128

Partner D 7141 half of 1/3 23,923 47,750

Salary Net less distributed Partnership % Accounting Loss Partners
in the return holding

As per TR 2005/7 ruling I have distributed the profit as follows:






